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The trusteg, Kip M. Kder (“Trusteg’), apped's the bankruptcy court? order granting the mation
of debotors Dean Nelson and Sharon Nelson (“Debtors”) to compd the Trugtee to abandon two parcels
of red edtate and denying the Trugteg smation for turnover of thetwo parcds. We havejurisdiction over
this goped fromthe find order of the bankruptcy court. See 28 U.S.C. 8 158(b). For the reasons set
forth bdow, we &firm.

ISSUE

Theissue on goped iswhether the Trustee should be compeled to abandon two parcds of red
edtate pursuant to 11 U.S.C. 8554(b) asether burdensome or of inconsequentid va ue to the bankruptcy
edate. We condude that the bankruptcy court did not err when it ordered the Trudee to abandon the

property.
BACKGROUND

On June 21, 1999, the Debtors filed a voluntary petition for relief under Chepter 7 of the
Bankruptcy Code. Intheir scheduleof red property filed with the bankruptcy court, the Debtorslisted two
parcds of property. Onetract condstsof gpproximatdy 75 acresand indudestillablefarmland aswell as
a dwdling and various outbuildings. The Debtors resde on that tract, dthough they did not dedare a
homestead exemption therein. The second tract condgs of tillable farmland.

Theimproved tract has afar market vaue of $104,000 and is encumbered by outstanding debts
of $195,883. The unimproved tract has a fair market vadue of $77,000 and is encumbered by debts
totaling $263,000.

Eachtract isencumbered by mortgagesinfavor of the Red River State Bank and the Farm Sarvice
Agency. Red River State Bank and the Farm Sarvice Agency have assgnment of rents dauses with
respect to each tract. Asaf the date of the hearing, the obligationsto Red River State Bank were current,
the obligationsto the Farm Sarvice Agency were past due, and red estatetaxeson each tract had not been
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pad snce 1997. Neither creditor hed initiated a fored osure proceeding with respect to ether tract nor
hed ether exercisad their assgnment of rents dauses.

In 1999, prior to filing their bankruptcy petition, the Debtors leased the tillable acreage on the
improved tract for $3,315 annudly and the tillable acreage on the unimproved tract for $7,080 annualy.
All rents received by the Debtors on account of the 1999 leases were usad to make mortgage payments
to Red River Sate Bank. Nether property was leased in 2000.

The Debators spend gpproximatdy $230 per month to heet the dweling on the improved trat,
$400 per month on dedtricity, and $1,690 annudly on property and liahility insurance for the tract.

The Trugeefiled his mation seeking a turnover of the two parcds of property from the Debtors
tothe Trusee Inresponse, the Debtorsfiled their motion requesting the bankruptcy court to compd the
Trudee to abandon the parcds. After a hearing, the bankruptcy court concluded thet the two parcels
would beof inconsequentid va ue or benfit to the bankruptcy estate and, accordingly, ordered the Trustee
to abandon the property to the Debtors.

STANDARD OF REVIEW

We review the bankruptcy court's factud findings for dear error and its condusions of law de
novo. Fed. R. Bankr. P. 8013; Jensenv. Digtz, (Inre Shaldan), 2000 WL 822112, at *2 (8" Cir. 2000).
Where the bankruptcy court has determined that the factud predicates for abandonment are present, we
review the court's decison and reverse only in the case of an abuse of discretion. Johndon v. Webder
(Inre Johngton), 49 F.3d 538, 540 (9" Cir. 1995). See dso Miller v. Generde Bank Nederland, N.V.
(Inrelnterpictures, Inc.), 217 F.3d 74 (2" Cir. 2000)(order resolving mation to compd abandonment is
reviewed under abuse of discretion gandard). An abuse of discretion may only be found if the lower
court’s judgment was based upon dearly erroneous factud findings or erroneous legd condusons.
Innovative Home Hedth Care, Inc. v. PT.-O.T. Assodiates of the Black Hills, 141 F.3d 1284, 1286 (8"
Cir. 1998); Maheniav. Ddo, 99 F.3d 1476, 1480 (8" Cir. 1996), cert denied 521 U.S. 1123 (1997);
Hopper v. Hopper (In re Hopper), 228 B.R. 216, 218 (B.A.P. 8" Cir. 1999); Barger v.. Hayes County
Non-stock Co-op (In re Barger), 219 B.R. 238 (B.A.P. 8" Cir. 1998). Under an abuse of discretion
gandard, this court will not reverse without a definite and firm conviction that the bankruptcy court
committed adear eror of judgment in waghing therdevant factors and in reeching its condusion. Hopper
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v. Hopper (In re Hopper), 228 B.R. 216, 218 (B.A.P. 8" Cir. 1999); Nelsonv. Souxland Federd Credit
Union (In reNelson), 223 B.R. 349, 352 (B.A.P. 8" Cir. 1998).

DISCUSS ON

Pursuant to Section 554(b) of the Bankruptcy Code, on request of a party in interest and after
notice and ahearing, the court may order the trustee to abandon property of the etatethat isburdensome
to the estate or that isof inconsequentid vaue and benefit to the estate. The bankruptcy court determined
thet the two parcdls of red estate were of inconsequentia vaue or bendfit to the estate. The bankruptcy
court's determination is supported by the record and therefore will not be reversed®

The Trustee arguesthat thetwo parcdshave morethan inconsequentid vaue. The Truseeadmits
that the Debtors have no equity in the parcds and that a sde will not generate any bendfit for the
bankruptcy estate.  However, the Trustee argues that the parcds have vadue as renta property.
Additiondly, he argues thet the eguity of redemption in the property provides another source of vauefor
the edtae.

The Trugee arguesthet the parcels can be rented and generate annud rentdl incomefor the estete
of $13,000. Such rentd vaue is more than “inconsequentid” and therefore precludes a compeled
abandonmert of the parcds. The Trustee s argument is speculdive a best. The Trusee did not
demondrate any effort to rent the parcds. Furthermore, Red River State Bank and the Farm Sarvice
Agency each have an assgnment of rents dause with repect to each parcd which can be activated if a
rentd income dream is creted.  Therefore any bendfit generated by a lease of the property will
undoubtedly beswiftly captured by the secured creditors:* Thecourt need not consider Speculaivefactors

3Court ordered abandonment has been reversed only upon the demongtration of adear benefit
to the estate from the adminigtration of the property. See, for example Margan v. K.C. Machine &
Tod Co. (InreK.C. Machine& Todl Co.), 816 F.2d 238, 243 (6" Cir. 1987), where the Sixth
Circuit Court of Apped s afirmed the digtrict court opinion which reversad a bankruptcy court’s order
compdling atrugtee to abandon property. The court found ademondirated benefit to the estatein
excess of $156,000 from the adminigration of the asset and, accordingly, determined thet the
abandonment order wasin entered in error.

“Although neither secured creditor had activated its assgnment of rents dause as of the date of
the hearing before the bankruptcy court, Red River State Bank has since exercised its rights under its
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when determining whether abandonment is gppropriate under Section 554(b) of the Bankruptcy Code.
Vuv. Kenddl (InreVu), 245 B.R. 644, 649 (B.A.P. 9" Cir. 2000).

The Trudtee next argues that even if the assgnment of rents dauses in favor of Red River Sate
Bank and the Farm Sarvice Agency are activated, the Trugtee can il recover one year’ s worth of rent
if a foreclosure sde occurs. North Dakota law provides for a one-year redemption period &fter a
foreclosure sale. N.D. Cent. Code §828-24-02 (1999). During the redemption period, the owner of the
property is entitled to the possession, rents, use, and benefit of the property sold from the date of sde urtil
the expiration of the redemption period. N.D. Cent. Code §28-24-11 (1999). Therefore, according to
the Trugteg, in the event Red River State Bank foredoses on the parcels, the Trudee will have the
opportunity to rent the parcesfor the redemption period and recover for the bankruptcy edatethe yearly
rentd vaue for the two parcds of $13,000.> Again, the Trustes sargument istenuous, a best. Whilethe
above-described scenario may be possible, the Trustee presented no evidencethat Red River Stiate Bank
haes taken any sepsto foredoseitsinterestsin the parcds nor thet it has any intention of doing 0 inthe
future. Furthermore, the Trugtee fallsto condder the fact thet the Farm Service Agency is not subject to
the North Dakota redemption statute and, therefore, if it fored osesitsinterestsin the property, the benefit
of the redemption period will not be available® Thisscenarioismorelikdly to ocour giventhefact that the
indebtedness to the Red River State Bank was current as of the hearing date whiletheindebtednessto the
Farm Sarvice Agency wasin arears

assgnment of rentsdause. Therefore any rentd stream generated a thistime will inure to Red River
Sate Bank' s bendfit and nat to thet of the bankruptcy esate. Furthermore, if the Trustee were to rent
the parcds, the estate will incur, & aminimum, obligations for taxes on the property for which no funds
will beavalable Thusthe property would nat only provide no benfit to the edate, it would be
burdensome.

>The Trugeg s argument assumes thet he can rent the propearty. The mgority of the property is
tillable farmland and therefore only hasrentd vadueif the Trugtee can rent it for the entire growing
season. If aforedosure sdle oocurs during the growing seeson, it is extremdy unlikdly that the Trustee
will be gble to rent the property without the ability to assure a progpective tenant of the continued use
and possession of the property until after harves.

®As a courtesy, the North Dakota U.S. Attorney’ s Office provides a Sixty-day redemption
period. However, the North Dakota U.S. Attorney’ s Officeis not bound to provide any redemption
period. Furthermore, the rental vaue of tillable farmland for a Sixty-day period isinconssquentid a
best.



The bankruptcy court’s determination thet the parcels are of inconsequentid vaueto the edtateis
not dearly erroneous. The bankruptcy court cannot be expected to deny the Debtors' request to compel
abandonment on the bad's of a speculaive scenario which may or may not occur in the future. Vu v.
Kenddl (InreVu), 245 B.R. 644, 649 (B.A.P. 9" Cir. 2000). Otherwisg, trusteescould certainly invent
ascenaio under which virtudly dl property could become vauable in the future and thereby defeat any
moation to compe abandonment. The bankruptcy court cannot geze into acrydd ball and ssethe future.
It can only congder theevidencebeforeit. Inthisingance, no concrete evidence of vaueto theetatewas
presented and, therefore, the bankruptcy court did not abuse its discretion in compdling the Trugtee to
abandon the parcels.

CONCLUSION

The bankruptcy court properly determined that the Debtor’ s two parcels of red estate were of
inconssquentid value or bendfit to the estate.  Furthermore, the bankruptcy court did not abuse its
discretion in ordering the trustee to abandon such property. Consequently, the court’ sorder directing the
Trudee to abandon the parcels of red property pursuant to Section 554(b) of the Bankruptcy Codeis
afirmed.
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